RESOLUTION NO. 2010-002

SPONSOR Mr. Pry

DATE__ January 25, 2010 COMMITTEE Public Works

A Resolution authorizing the County Executive to execute the Ohio Environmental
Protection Agency’s (“OEPA”) Director’s Final Findings and Orders, which shall commit
the County to install sanitary sewer in a defined area in Springfield Township and the
Village of Mogadore in order to abate pollution and nuisance caused by failing septic
systems, to be completed by May 2015, in Council District 8, for the Executive's
Department of Environmental Services (DOES), and declaring an emergency.

WHEREAS, the Board of Health of the Summit County Combined General Health
District (“Health District™) has found that liquid wastes have been flowing into storm sewers and
a small stream in the Columbine neighborhood of Springfield Township and the Village of
Mogadore, as further described in Exhibit A attached hereto and incorporated herein as if fully
restated; and

WHEREAS, the Health District has declared a public health nuisance in the Columbine
neighborhood due to poorly operating and antiquated sewage treatment systems in that area; and

WHEREAS, the OFEPA has determined that a public health nuisance existed and exists in
the neighborhood; and

WHEREAS, the OEPA has determined that the County must abate the unsanitary
conditions in the Columbine neighborhood; and

WHEREAS, abating the public health nuisance necessitates installing sanitary sewer in
the Columbine neighborhood as described in Exhibit A; and

WHEREAS, the Director’s Final Findings and Orders is attached hereto as Exhibit A and
is on file in the Office of the Clerk of Council and at the DOES State Road Office; and

WHEREAS, Council has determined by reviewing all pertinent information that
authorizing the County Executive to execute the Director’s Final Findings and Orders is
necessary and in the best interests of the County;

NOW, THEREFORE, BE IT RESOLVED by the Council of the County of Summit, State
of Ohio, that:

SECTION 1

The County Executive is hereby authorized to execute the Director’s Final Findings and
Orders in the form attached hereto as Exhibit A and mcorporated herein as if fully restated, in
which the County is to install sanitary sewer in a defined area in Springfield Township and the
Village of Mogadore in order to abate pollution and nuisance caused by failing septic systems, to
be completed by May 2015, with those changes that are not inconsistent with this Resolution and
not substantially adverse to the County, and approved by the County Executive.
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SECTION 2

This Resolution is hereby declared an emergency in the interest of the health, safety, and
weltare of the citizens of the County of Summit, and for the further reason that it will
immediately allow the County to abate the public health nuisance, in accordance with the
findings of the OEPA and the Health District.

SECTION 3

Provided this Resolution receives the affirmative vote of eight members, it shall take
effect immediately upon its adoption and approval by the Executive; otherwise, it shall take
effect and be in force at the earliest time provided by law.

SECTION 4

It is found and determined that all formal actions of this Council concerning and relating
to the adoption of this Resolution were adopted in an open meeting of this Council, and that all
deliberations of this Council and any of its committees that resulted in such formal action, were
in meetings open to the public, in compliance with all legal requirements, including Section
121.22 of the Ohio Revised Code.

INTRODUCED January 4, 2010

ADOPTED January 25, 2010

CLERK OF COUNCIL PRESIDENT.OF COUNCIL

APPROVED _ January 25, 2010

January 25, 2010

ENACTED EFFECTIVE

Voice Vote: 11-0  YES: Comunale, Crawford, Crossland, Feeman, Kostandaras
Poda, Prentice, Rodgers, Schmidt, Shapiro, Smith




EXHIBIT A % %E =

BEFORE THE
OHIO ENVIRONMENTAL PROTECTION AGENCY

in the Matter of:

Summit County Executive : Director’s Final Findings
Office of the Summit County Executive : and Orders

175 South Main Street, 8th Floor
Akron, Chio 44308

and
Mayor and Council
Village of Mogadore
135 S. Cleveland Ave.
Mogadore, Ohio 44260
Respondents
PREANMBLE

it is agreed by the parties hereto as follows:

. JURISDICTION

These Director's Final Findings and Orders ("Orders”) are issued to the Summit
County Executive (referred to as "County”) and the Village of Mogadore (referred to as
“Village™}, with County and Village together referred to as “Respondents,” pursuant to the
authority vested in the Director of the Ohio Environmental Protection Agency (“Ohio EPA")
under Ohio Revised Code ("ORC") §§ 6111.03, 6117.34, and 3745.01.

ll. PARTIES BOUND

These Orders shall apply to and be binding upon Respondents and successors in
interest liable under Ohio law. No change in the composition of Respondents shall in any
way alter Respondents’ obiigations under these Orders.

[lf. DEFINITIONS

Unless otherwise stated, all terms used in these Orders shall have the same
meaning as defined in ORC Chapter 6111., and the rules adopted thereunder.

IV. FINDINGS

The Director of Ohio EPA has determined the following findings:
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10.

11.

Background

Springfield Township (“Township™), is located in Summit County between the Little
Cuyahoga and Tuscarawas Rivers, and was incorporated in 1808.

Part of the area identified below as the neighborhood is within an unincorporated
area within the Township.

Village, partially located in Summit County, was incorporated in 1964.

Part of the area identified below as the neighborhood is within the Summit County
area of the Village.

Village, as a municipal corporation, has authority under ORC § 715.40, to open,
construct, and keep in repair, sewage disposal works, treatment plants, and sewage
pumping stations, together with facilities and appurtenances necessary and proper
therefor, sewers, drains, and ditches, and establish, repair, and regulate water
closets and privies.

Forthe purpose of preserving and promoting the public health and welfare, a county
may lay out, establish, consolidate, or otherwise modify the boundaries of, and
maintain, one or more sewer districts within the county and outside municipal
corporations.

Neighborhood

The neighborhood consists of those residential and commercial properties identified
in Attachments 1 and 2, which are attached hereto and incerporated by reference
herewith, as if fully written or set forth herein.

The neighborhood is surrounded by the sanitary sewers of the City of Akron to the
west and north; Summit County sewers to the south and east.

The average neighborhood structure is 58 years old.

There are no centralized wastewater treatment facilities currently serving the
neighborhood.

The neighborhood is densely populated, with many of the lots on which the
individual soil based home sewage disposal systems are installed being too small
to properly support soil based systems, and/or prevent the installation or
replacement of such systems.
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12.  Septic permit records exist for about a third of the properties, with the average age
of those systems being 38 years.

13.  The Board of Health ("Board of Health”) of the Summit County Combined General
Health District, through site visits, has found that of approximately 81 properties
within the neighborhood:

a. 31 discharge to the storm system;
b. 22 have an individual soil based home sewage disposal system; and
c. 38 have not had the discharge status determined.

14.  Liquid wastes flow into storm sewers and empty into a small stream near the
intersection of N. Columbine Avenue and Mogadore Road. The stream then passes
through a wooded area to the Little Cuyahoga River, which all constitute waters of
the state.

16.  The neighborhood is in the City of Akron Facilities Planning Area.

16. Summit County administers all of the Village’s sewer projects.

Early History

17.  The Board of Health studied the neighborhood in the early 1990's and
recommended that the Township seek help from Ohio EPA to obtain sewers, with
a request for assistance from the Township made to Ohio EPA in 1802.

18 In 1992, Ohio EPA requested the Summit County Department of Environmental
Services ("SCDES”) to provide sewers and present a plan.

19.  SCDES provided a cost estimate and requested the Township to apply for funding.

20, By the mid 1990's the Township intended to have the neighborhood sewered
through a pending Joint Economic Development District agreement with the City of
Akron.

21.  The neighborhood was not sewered,

ORC § 6117.34 Letter
22.  Pursuantio ORC § 6117.34, whenever the legislative authority or board of health,

or the officers performing the duties of the legislative authority or board of health,
of amunicipal corporation, the board of health of a general health district, or a board
of township trustees makes complaint, in writing, to Ohio EPA that unsanitary
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23.

24.

conditions exist in any county, the Director shall inquire into and investigate the
conditions complained of. If, upon investigation of the complaint, the Director finds
that it is necessary for the public health and welfare that sanitary or drainage
facilities or prevention or replacement facilities be acquired or constructed,
maintained, and operated to serve any territory outside municipal corporations in
any county, the Director shall notify the board of county commissioners of the
county of that finding and order that corrective action be taken. The Board shall
obey the order,

On August 22, 2008, the Summit County Combined General Health District, under
the signature of its Director, Environmental Health Division, sent a letter to the
Director stating that at their July 10, 2008 meeting, the Board of Health passed
Resolution Number 179-08 (“resolution”) entitled:

ADMINISTRATIVE ORDER BY THE BOARD OF HEALTH OF
THE SUMMIT COUNTY COMBINED GENERAL HEALTH
DISTRICT TO DECLARE A PUBLIC HEALTH NUISANCE
DUE TO POORLY OPERATING AND ANTIQUATED
SEWAGE TREATMENT SYSTEMS FOR THE AREA
DEFINED AS N. COLUMBINE AVE., DANGEL AVE., ELLET
AVE., ELLET GROVE RD., MEADOWRIDGE RD.,
MOGADORE RD., NESTOR LN., PETERSBURG RD., AND
SHELBURN AVE. LOCATED WITHIN SPRINGFIELD
TOWNSHIP AND WITHIN THE VILLAGE OF MOGADORE
SUMMIT COUNTY OHIO, IN ORDER TO REDUCE OR
ELIMINATE EXISTING HEALTH RISK OR HAZARDS OF
WATER POLLUTION.

The resolution, infer alia, stated that the:

a. Testing of storm water samples from various locations in the neighborhood
have found levels of fecal coliform in four samples over the past two years
in the range of 2,200 to 69,000 bacteria organisms per 100 mitliliter sample,
with an average count of 25,550, and four separate sampling events of E.
coli bacteria over the past two years have ranged from 20,000 to greater
than 240,000 bacteria organisms per 100 milliliter sample, with an average
count of 100,750;

b. Ohio EPA has determined that surface water with greater than an average
of 5,000 fecal coliform organisms per 100 milliliter sample or with greater
than an average of 567 E. coli organisms per 100 milliliter sample, constitute
a public health nuisance; and

C. The fecal coliform and E coli sampling demonstrates the existence of a
public nuisance.
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25.

26.

27.

28.

The resolution concluded by stating, infer alia, that:

a. The conditions of the individual treatment systems within the neighborhood
and the resulting surface water pollution are declared to be a public health
nuisance; and

bh. Chio EPA is requested to order the extension of sanitary sewers into the
neighborhood, and that when the sewers becomes availabie, the residential
and commercial units within the neighborhood shall properly abandon their
individual treatment systems, and the building sewers shall be connected to
the available sanitary sewer system.

Public Health Nuisance

Ohio Administrative Code ("OAC”") Rule 3745-1-04(F) provides that it is a general
Ohio water quality criteria, applicable to all surface waters of the State, that, to every
extent practical and possible as determined by the Director, surface waters shall be
free from public health nuisances associated with raw or poorly treated sewage.

A public health nuisance is deemed to exist when an inspection conducted by, or
under the supervision of, Ohic EPA or a sanitarian registered under ORC Chapter
4736., documents odor, color and/or other visual manifestations of raw or poorly
treated sewage; and

a. Water samples exceed five thousand fecal coliform counts per one hundred
milliliters (either MPN [most probable number] or MF [membrane filter]) in
two or more samples when five or fewer samples are collected, or in more
than twenty per cent of the samples when more than five samples are taken;
or

b. Water samples exceed five hundred seventy-six E. coli counts per one
hundred milliliters in two or more samples when five or fewer samples are
collected, or in more than twenty per cent of the samples when more than
five samples are taken.

ORC § 6111.03(H)

ORC § 6111.03(H), in pertinent part, provides that the Director may issue orders to
prevent, control, or abate water pollution by such means as the following:

a. Prohibiting or abating discharges of sewage, industrial waste, or other
wastes into the waters of the state; and
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b. Requiring the construction of new disposal systems or any parts thereof, or
the modification, extension, or alteration of existing disposal systems or any
parts thereof.

29.  Pollution is the placing of any sewage, sludge, sludge materials, industrial waste,
or other wastes in any waters of the state.

30.  Sewage means any liquid waste containing sludge, sludge materials, or animal or
vegetable matter in suspension or solution, and may include household wastes as
commeonly discharged from residences and from commercial, institutional, or similar
facilities.

Sampling and Results

31.  The following sampling has taken placed, with the associated results:

Location Date Fecal E. coli Odor Color Visual
Time Coliform 100 ml*
100 mi*
Catch basin southeast 03/26/08 20,000 Moderaie clear suspended sludge

corner of Columbing and  3:01 p.m.
Mogadore Rd.

Catch basin southeast 04/08/08 2,200 Moderate whitish suspended sludge
corner of Columbine and  3:10 p.m. greyish

Mogadore Rd.

Catch basin southeast 05/29/08 69,000 Strong whitish

corner of Columbine and  3:10 p.m. greyish

Mogadore Rd.

Catch basin southeast 06/13/08 14,000 Moderate greyigh

corner of Columbine and  10:30 a.m.
Mogadore Rd.

Roadside difch 02/09/06 46,000 82,000 Mederate greyish  suspended sludge
southeast corner 2:25 p.m.

Columbine and Ellet

Catch basin 45 02/09/06 240,000 >240,000 Strong blackish  suspended sludge
Columbine Ave. 2:30 p.m. siudge deposits

sewage fungus

Roadside ditch Dangel 02/08/06 17,000 81,000 Moderate greyish  suspended sludge
and Selburn 2:35p.m. sludge deposits

Roadside diich east of 08/25/08 =48,000 >48,000  Strong whitigh sludge deposits
Dangel and north of 953 am. greyish  sewage fungus
Selburn bBlackish
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Location Pate Fecal E. coli Odor Color Visual
Time Coliform /100 mi*
00 mi*

Roadside ditch east of 09/25/08 48,000 40,000 Strong whitish sludge deposits
Dangel and nerth of 11:58 a.m. greyish  sewage fungus
Selburn blackish

Unnamed tributary 08/25/08 26,000 58,000 Moderate clear sludge deposits
Mogadore Rd near 8:31 a.m. sewage fungus
Columbine other {iren bacteria

noted on surface of
pocled water.)

Unnamed tributary 09/25/08 4,200 4,200 Moderate clear siudge deposits
Mogadore Rd near 11:35am. sewage fungus
Columbine other (iron bacteria

noted on surface of
pooled water.}

* (#cfu/100mis) Bacteria quantities are generally reported as colonies or colony forming
units (cfu) per 160 milliliters (mi) of sample.

Sampling Data Analysis
32. The sampling data demonstrates that:

a. A public health nuisance, as defined in OAC Rule 3745-1-04, existed and
exists in the neighborhood:

b. It is necessary for the public health and welfare that sanitary or drainage
facilities or prevention or replacement facilities be acquired or constructed,
maintained, and operated to serve the neighborhood; and

c. Pollution, in the form of sewage, was and is entering the waters of the state
from the neighborhood, and to prohibit or abate the discharges of sewage or
other wastes into the waters of the state, it is necessary that sewer
improvements be constructed, maintained, and operated to service the
neighborhood.

Statutory Considerations

33.  ORC§6111.03(H) provides that in making orders thereunder, the Director shall give
consideration to, and base the determination on, evidence relating to the technical
feasibility and economic reasonableness of complying with those orders and to
evidence relating to conditions calculated to result from compliance with those
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34.

35.

36.

37.

38.

39,

40.

orders, and their relation to benefits to the people of the state to be derived from
such compliance in accomplishing the purposes of ORC Chapter 6111,

ORC §6111.03(H) does not require that the Director inquire into the financial status
of a particular party before issuing an order to that party.

ORC § 6111.03(H) does not provide that financial difficulties experienced by the
party receiving an order will excuse compliance with state water pollution control
laws, or that such difficulties bar the Director from issuing orders enforcing pollution
control laws.

Compliance with ORC Chapter 8111 is not contingent upon the availability of
financial assurance.

ORC § 6111.03(H) provides that regarding the issuance of Orders, it is not
Respondents alone that are to be considered, but also the benefits to the people of
the entire state and also the conditions of any waters of the state.

The people of the state of Ohio and the waters of the state will benefit from the
resolution of the water pollution concerns in the neighborhood.

The Director has given consideration to, and based his determination on, evidence
relating to the technical feasibility and economic reasonableness of complying with
these Orders and to evidence relating to conditions calculated to result from
compliance with these Orders, and its relation to the benefits to the people of the
State to be derived from such compliance in accomplishing the purpose of ORC
Chapter 6111.

The following Orders do not constitute authorization or approval of the construction
of any physical structure or facilities, or the modification of any existing treatment
works or sewer system. Any such consiruction or modification is subject to the
permit to instail and plan approval requirements of ORC §§ 6111.44(A)and 6111.45
and OAC Chapter 3745-42.

V. ORDERS
Respondents shall abate unsanitary conditions in, and prohibit or abate the

discharges of sewage or other wastes into the waters of the state from, the
neighborhood pursuant to the following schedule:
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a. For the County:

Task Completion Date

I Submittal of a complete and approvable  February 1, 2012
permit to install

ii. Bid & Award December 15, 2013
ii. Commence Construction January 1, 2014
iv.  Complete Construction May 15, 2015

b. For the Village: Within sixty (60) days after the effective date of these
Crders, Village shall submit to Ohio EPA, Northeast District Office, in
accordance with Section X., an agreement with the County which contains
the same schedule as set forth in Order No. 1.a, and provides for the
sewering of the area of the neighborhood which lies within the Village's
boundary.

C. County shall comply with the schedule set forth in these Orders.
d. County shall submit to Ohio EPA, Northeast District Office, in accordance
with Section X., quarterly progress reports regarding compliance with the

schedule in these Orders and the activities undertaken and/or completed.

Vi. TERMINATION

Respondents” obligations under these Orders shall terminate when Respondents
certify in writing and demonstrates to the satisfaction of Ohic EPA that Respondents have
performed all obligations under these Orders and the Chief of Ohio EPA’s Division of
Surface Water acknowledges, in writing, the termination of these Orders. If Ohio EPA
does not agree that all obligations have been performed, then Ohio EPA will notify
Respondents of the obligations that have not been performed, in which case Respondents
shall have an opportunity to address any such deficiencies and seek termination as
described above.

The certification shall contain the following attestation: “l certify that the information
contained in or accompanying this certification is true, accurate and complete.”

This certification shall be submitted by Respondents to Ohio EPA and shall be
sighed by a responsible official of Respondents. For purposes of these Orders, a
responsible official is as defined in OAC Rule 3745-33-03.
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VIl. OTHER CLAIMS

Nothing in these Orders shall constitute or be construed as a release from any
claim, cause of action or demand in law or equity against any person, firm, partnership or
corporation, not a party to these Orders, for any liability arising from, or related to acfivities
occurring on or at the Facility.

Vill. QTHER APPLICABLE LAWS

All actions required to be taken pursuant to these Orders shall be undertaken in
accordance with the requirements of all applicable local, state and federal laws and
regulations. These Orders do not waive or compromise the applicability and enforcement
of any other statutes or regulations applicable o Respondents.

IX. MODIFICATIONS

These Orders may be modified by agreement of the parties hereto. Modifications
shall be in writing and shall be effective on the date entered in the journal of the Director
of Ohio EPA.

X. NOTICE

All documents required to be submitted by Respondents pursuant to these Orders
shall be addressed 1o

Northeast District Office
2110 East Aurora Road
Twinsburg, Ohio 44087
Atin: DSW Enforcement Coordinator

Xl. RESERVATION OF RIGHTS

Ohio EPA and Respondents each reserve all rights, privileges and causes of action,
except as specifically waived in Section Xil of these Orders.

Kl WAIVER

in order to resolve disputed claims, without admission of fact, violation or liability,
and in lieu of further enforcement action by Ohio EPA for only the violations specifically
cited in these Orders, Respondents consent to the issuance of these Orders and agree fo
comply with these Orders. Compliance with these Orders shall be a full accord and
satisfaction for Respondents’ liability for the violations specifically cited herein.
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Respondents hereby waive the right to appeal the issuance, terms and conditions,
and service of these Orders, and Respondents hereby waive any and all righis
Respondents may have to seek administrative or judicial review of these Orders either in
law or equity.

Notwithstanding the preceding, Ohio EPA and Respondents agree that if these
Orders are appealed by any other party {o the Environmental Review Appeals Commission,
or any couri, Respondents retain the right io intervene and participate in such appeal. In
such an event, Respondents shall continue to comply with these Orders notwithstanding
such appeal and intervention unless these Orders are stayed, vacated or modified.

Xill. EFFECTIVE DATE

The effective date of these Orders is the date these Orders are entered into the
Ohio EPA Director's journal.

XIV. SIGNATORY AUTHORITY

Each undersigned representative of a party to these Orders certifies that he or she
is fully authorized to enter into these Orders and to legally bind such party to these Orders.

IT IS SO ORDERED AND AGREED:
Ohio Environmental Protection Agency

Chris Korleski Date
Director

IT IS SO AGREED:
Summit County Executive

Signature Date

Printed or Typed Name

Title
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Village of Mogadore

Signature Date

Prinied or Typed Name

Title
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ATTACHMENT 2

Summit County

Department of Environmental Services

Columbine Sanitary Sewer Service Area

Project No. G D48
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[ l Proposed Columbine Service Area
Existing DOES Sewer Lines
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